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1  INCOME TAX  
 
1.1 Truck driver work-related expenses denied 

The AAT in Tyl and FCT [2017] AATA 2850, a truck 
driver claimed work-related travel expenses that were 
significantly in excess of the travel allowance that 
was paid to him. The taxpayer’s tax agent submitted 
unsubstantiated claims in relation to the number of days 
the taxpayer was away for, but the AAT relied on the 
employer’s records. The calculations based on number 
of days indicated the taxpayer’s work-related travel 
claims was in excess of the reasonable amounts allowed 
by the Commissioner and so the taxpayer was required 
to substantiate all of his work-related travel claims. 

Clients claiming work related expenses need to be aware 
of requirement to substantiate claims with travel diaries 
and receipts, even if a travel allowance is received from 
the employer. 

1.2 Australian beneficiaries in receipt of capital gains 
from foreign trusts taxed as assessable income 
under section 99B: TD 2017/23 and TD 2017/24

On 13 December 2017 the ATO finalised TD 2017/23 
and TD 2017/24. The collective effect of these two TDs 
would indicates the ATO’s view that capital gains on 
non-Taxable Australian Property (non-TAP) received by 
Australian resident beneficiaries from foreign trusts will be 
taxed as ordinary income (rather than as a  capital gain, 
with no CGT discount). Traditionally, the view was that a 
foreign trust may distribute non-TAP capital gains to an 
Australian resident beneficiary the same as a resident 
trust, with the Australian resident beneficiary receiving it 
as a capital gain an having access to a 50% discount. 

TD 2017/23 sets out the ATO’s view that a foreign trust 
would disregard a capital gain (under s855-10) if it relates to 
the disposal of a non-TAP asset, and if distributed, it will be 
included in an Australian beneficiary’s income under s99B. 

TD 2017/24 sets out the ATO’s view that the amount 
included in the beneficiary’s assessable income under 
s99B is not treated as a capital gain/capital loss or have 
access to CGT discount, but as assessable income.

Clients with interest in foreign trusts should contact Hall 
Chadwick for advice regarding tax implications of these 
tax determinations.

1.3 No discount of value for lack of control for Small 
Business $6M Maximum Net Asset Value Test: FCT 
v Miley

The taxpayer was one of 3 equal shareholders in a private 
company. The three shareholders agreed to sell their 

shares to an arm’s length purchaser for a total of $17.7M, 
with the taxpayer receiving $5.9M. The taxpayer applied 
the 50% 12 month discount and a further 50% under 
the small business CGT concessions on the basis he 
satisfied the $6M maximum net asset values (MNAV) test. 

The ATO disagreed and the matter was considered in 
the AAT. The AAT ruled that the $5.9M received by the 
taxpayer should be reduced by 16.7% to take into account 
the “relative lack of control” that a purchaser of 1/3 holding 
would attain, and the taxpayer would satisfy the MNAV 
test. This decision was appealed by the Commissioner.  
On appeal, the AAT decision was rejected by the Federal 
Court, which said the AAT was wrong to disregard 
the actual sale and acted upon the hypothesis that the 
taxpayer would sell his shares to a hypothetical purchaser. 
The Federal Court distinguished cases such as McCathie 
v FCT which recognises the appropriateness of applying 
a discount when valuing a minority interest, where the 
purchaser of the minority interest was unable to acquire 
enough shares to become a controlling shareholder. 

Clients wanting access to the small business CGT 
concessions should contact Hall Chadwick as this is a 
contentious and complex area.  

1.4 Tax implications on trust vesting: Draft Taxation 
Ruling TR 2017/D10

On 13 December 2017, the ATO released its draft ruling 
setting out the Commissioner’s preliminary views regarding 
implications of trust vesting, changing the trust’s vesting 
date and income tax consequences of vesting.

A trust deed will almost always specify a date on which 
the interest in the trust vests and a clause which sets out 
the consequences of that date being reached (e.g. Trust 
property vest in named beneficiaries in equal share). This 
is to ensure the rule against perpetuities is not breached. 
This date is commonly labelled as the ‘vesting day’. 

The ATO notes that vesting does not ordinarily cause the 
trust to come to an end or a new trust to arise, while the 
underlying trust relationship will continue while the trustee 
holds property for the takers on vesting. 

In relation to extending the vesting date, it is the ATO’s 
view that:

• Prior to trust vesting, it may be possible to   
extend the vesting date of the trust (by applying  
to a court or the trustee exercising the power to  
designate a new vesting date);

• It is too late to change the vesting date once it  
has passed;

• Continuing to administer a trust that is  
inconsistent with the vesting terms could have material 
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tax consequences; 

• A vesting date cannot be extended by implication 
where the vesting date as lapsed but all parties 
behave in a manner consistent with the vesting date 
having been extended.

In relation to the CGT consequences of vesting, it is the 
ATO’s view that:

• CGT Event E1 (creation of a new trust) would not 
happen just because a trust has vested, as vesting 
does not of itself cause the trust to come to an end 
and settle property on a new trust.  However E1 
may occur if parties to the trust relationship act in a 
manner that results in a new trust being created by 
declaration or settlement. 

• CGT Event E5 (beneficiary becoming absolutely 
entitled) may occur if the vesting results in the takers 
on vesting becoming absolutely entitled as against 
the trustee to CGT assets of the trust. 

• CGT Event E7 (disposal to beneficiary to end a 
capital interest) may happen on actual distribution 
of CGT assets to beneficiaries, but would not occur 
to the extent where the beneficiaries are already 
absolutely entitled to the CGT assets against the 
trustee. 

The ATO pointed out that in the year of vesting, different 
beneficiaries may be presently entitled to income of the 
trust estate derived before, as opposed to after, the 
vesting date. For example a discretionary trust may, pre-
vesting, exercise their discretion to appoint income of the 
trust derived before vesting date, but cannot do so post-
vesting date as this is determined by the takers on vesting 
in proportion to their vested interest in the trust. 

1.5 PCG 2017/4 ATO compliance approach to cross-
border related party financing arrangements and 
related transactions

On 18 December 2017 the ATO issued final guidance on 
cross- border related party financing arrangements and 
related transactions in PCG 2017/4. PCG 2017/4 applies 
to any financing arrangement entered into with a foreign 
related party, whether inbound or outbound, but does not 
apply to a financing arrangement that is:

• Entered into by a member of a wholly-owned 
group containing an ADI or an Australian resident 
securitization vehicle;

• Entered into by a member of a wholly-owned 
group that is (or contains) an Australian resident 
taxpayer eligible to apply the simplified transfer pricing 
record keeping options; or 

• A form of Islamic finance. 

The PCG classified a related party financing arrangement 
within 6 risk zones from white (lowest, being arrangements 
already reviewed and concluded by the ATO) to red (very 
high risk, and ATO will review/audited as a matter of 
priority). 

Schedule 1 of the PCG sets out methodology for the 
taxpayer to assess their risk zone in relation to their  debt 
funding arrangements, and provides a number of factors 
such as interest rate, security, subordinated debt, currency, 
presence of exotic features, and sovereign risk of borrower 
entity. 

Importantly, example 2 of the PCG sets out where an NZ 
subsidiary of an Australian asset management company 
has borrowed interest free from its Australian parent, 
this arrangement is in the amber zone (high risk). The 
Australian company could reduce its risk by charging an 
appropriate interest rate and adjust this for sovereign risk 
of the NZ borrower. For an arrangement in the amber zone, 
the ATO said it would commence review of this as a matter 
of priority but will work with taxpayers to understand and 
resolve areas of difference, and a review would consider 
application of Australia’s transfer pricing rules and 
potentially application of general deductibility provisions to 
the extent  the Australian company has financing costs in 
order to on-lend to its NZ subsidiary. 

Clients incurring financing costs that has on-lend interest 
free to foreign subsidiaries should contact Hall Chadwick 
for impact of this PCG.

1.6 Assessability of dividend equivalent payments: 
Employee share schemes TD 2017/26

A ‘dividend equivalent payment’ is a payment paid by a 
trust to an employee participant of an Employee Share 
Scheme (ESS), funded from dividends (or income from 
other sources) on which the trustee has been assessed 
because no beneficiary of the trust was presently entitled 
to the income.

A dividend equivalent payment made to an employee by 
a trust out of an amount assessed to the trust in an earlier 
income year is not an amount subject to tax under the 
trust assessing provisions.

TD 2017/26 issued on 20 December 2017 confirms the 
ATO view that a “dividend equivalent payment” made 
under an employee share scheme is assessable to an 
employee as remuneration when the employee receives 
this in respect of services they provide as an employee, 
where the payment has a sufficient connection with their 
employment.

In the ATO’s view, the following factors would indicate 
the dividend equivalent payment is for services of the 
employee:
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• It is agreed the payment is consideration for 
services provided by the employee;

• The payment arises from a contract/arrangement 
to facilitate delivery of employment benefits;

• The payment is conditional on meeting of 
employment-related targets;

• The payment is at the discretion of the employer 
or the trust. 

This view applies to dividend equivalent payments paid 
under terms and conditions attached to ESS interest 
granted on or after 1 January 2018.  

2 SUPERANNUATION  
2.1 Extension of time to lodge 2017 SMSF return

The ATO has announced that it has extended the due date 
for lodgement of SMSF income tax returns to 30 June 
2018. Deputy Commissioner James O’Halloran said “The 
extended lodgement timeframe also means that all SMSFs 
who are eligible for transitional CGT relief as a result of the 
$1.6 million transfer balance cap will have additional time 
to consider and make relevant elections before the due 
date for lodgement of their 2016–17 SMSF annual return”.

Mr O’Halloran also noted that because the extended due 
date of 30 June 2018 falls on a Saturday, in accordance 
with relevant administrative provisions of the tax laws, 
lodgement of 2016–17 SMSF annual returns can made 
on the next business day, Monday 2 July, without penalty.

Clients considering taking advantage of transitional CGT 
relief should contact Hall Chadwick for advice to ensure 
elections are appropriate for their circumstances and 
made in time for lodgement of the income tax return.

2.2 ATO publishes additional guidance on TRISs, 
LRBAs and CGT relief

On 20 December 2017, the ATO released addendums to 
the following Law Companion Guidelines (LCGs)

• LCG 2016/8: Transitional CGT relief for pension 
assets – this has been amended to include guidance 
on CGT relief for segregated current pension assets 
supporting a TRIS. 

• LCG 2016/9: Transfer balance cap – this now 
includes commentary on the transfer balance account 
assumptions, examples on TRIS in the retirement 
phase, and failure to make minimum payments. 

• LCG2016/12: Total superannuation balance – 
include minor amendments to reflect the changes in 
treatment of TRIS.  

Please contact Hall Chadwick for assistance with your 
SMSF and application of the superannuation reforms. 

2.3 Guidance on event based reporting for SMSFs

The ATO announced on 9 November 2017 that SMSFs 
would only need to report events affecting their member’s 
transfer balance accounts where the member has total 
superannuation balances of $1M or more. 

The ATO has released further guidance on when SMSFs 
need to report events affecting their member’s transfer 
balance account:

• SMSFs with any member with total  
superannuation account balances of $1 million or 
more will be required to report events impacting 
members’ transfer balances within 28 days after the 
end of the quarter in which the event occurs. 

• The $1M is tested at 30 June in the financial 
year before a fund’s first Transfer Balance Account 
Report (TBAR) becomes due. This will set the 
reporting framework for the fund. A fund will not move 
between annual and quarterly reporting regardless of 
fluctuations to any of its members’ balances.

• Some events are to be reported sooner, such 
as commutations in response to an Excess Transfer 
Balance Determination issued to an SMSF member 
(within 10 business days), and responses to 
Commutation Authorities (within 60 days). 

• The ATO strongly encourage early reporting 
where an SMSF member rolls their super benefit into 
an APRA fund, or rectifies an excess of the $1.6M 
cap. 

2.4 Superannuation tax integrity measures for LRBA 
and NALI – Treasury releases draft legislation and 
discussion paper

On 11 January 2018, Treasury released a consultation paper 
and exposure draft legislation to effect superannuation 
integrity measures announced in the 2017-18 Budget as 
follows:

• Non-arm’s length income (NALI) to include 
expenses not incurred. Currently, NALI derived 
by superannuation funds are taxed at the highest 
marginal individual tax rate. This proposes NALI to 
include expenses not incurred (as well as income), 
such as reduced interest expenses and accounting 
fees, with proposed start date of 1 July 2018. 

• Limited Recourse Borrowing Arrangements 
(LRBA) and superannuation balance. This proposes 
a member’s share of the outstanding balance 
of a LRBA to be included in the member’s “total 
superannuation balance” (TSB), such that it no longer 
reduces a member’s TSB with effect from 1July 2018. 
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Refinancing of existing loans entered into prior to 1 
July 2018 would be excluded from these measures. 

Clients considering a LRBA for FY2018 should consult Hall 
Chadwick for advice regarding impact of these proposals 
on their SMSFs. 

2.5 Downsizing Superannuation Contributions

Treasury Laws Amendment (Reducing Pressure on 
Housing Affordability Measures No 1) Bill 2017 received 
Royal Assent on 13 December 2017.

The Bill allows an Australian aged 65 years or over to 
make non-concessional contributions into a super fund 
to  to a maximum of $300,000 from the proceeds of 
selling their home, or up to $300,000 each if a couple 
sells their home. The downsizing contributions will not 
count towards an individual’s annual non-concessional 
contributions cap and will apply from 1 July 2018. 

3 INTERNATIONAL 
3.1 US reduces corporate income tax and 
significant other tax changes

In an early Christmas present to US corporations, President 
Trump delivered the most significant taxation reform to the 
US in over 30 years, including:

• Corporate tax reduction: Effective from 1 
January, 2018, the maximum tax rate payable by 
US corporations will be reduced from 35% to 21%.  
Note, State income taxes continue to apply.

• Tax cut for the wealthy: The top tax rate for 
top earners will be reduced from 39.6% for married 
couples earning over $470,700 to 37% and raise the 
threshold at which that top rate kicks in to $500,000 
(individuals) and $600,000 (married couples).

• Reduction in Estate tax: The threshold at which 
estate tax applies will be doubled to $11 million per 
person (effectively $22 million for married couples).

• Corporate Alternative Minimum Tax 
abolished: The corporate alternative minimum tax 
will be abolished for corporations.

• Business interest deduction:  Deductions for 
interest will be capped at 30% of income (excluding 
depreciation).

• Net operating losses:  Losses incurred in tax 
years commencing from 1 January 2018 will be 
able to be carried forward indefinitely however the 
deduction available will be limited to 80% of taxable 
income.

• Tax exemption on foreign subsidiary’s 
earnings:  Similar to Australian dividend participation 
exemption on repatriation of foreign subsidiary 
earnings, dividends paid on non-portfolio interests 
(i.e. shareholdings in foreign companies of 10% or 
more) will be exempt from corporate taxation. As 
a transitional measure, companies will however 
be required to pay a one-time tax on their existing 
overseas profits totalling 15.5% on cash assets and 
8% on non-cash assets.

The changes to US taxes may have significant impact on 
Australian corporations that report to US parent entities, 
or Australian companies that hold investments in US 
subsidiaries.

 

Should you wish to discuss your tax queries, 

please contact Hall Chadwick Queensland.

Telephone 07 3221 2416

Email brisbane@hallchadwick.com.au 

Website www.wpca.com.au 
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Tel: 08 6557 6200
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Tel: 07 3221 2416 
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NORTHERN TERRITORY 
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NT 0800
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Find out how we can help, contact your local office 
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