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**** SPECIAL BULLETIN ****

DO YOU HAVE A DISCRETIONARY TRUST THAT 
HOLDS PROPERTY?

You may need to update the Family Trust Deed to 
exclude foreign persons as beneficiaries or face 
additional land tax and stamp duty.
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INCOME TAX  
 
Reduction in corporate tax rate: Draft TR 2017/D7 
and legislation introduced

For the 2016-17 income year, a company will need 
to be carrying on a business and have a turnover under 
$10M to qualify for the 27.5% tax rate. Draft Taxation 
Ruling TR 2017/D7 was issued by the ATO on 18 October 
2017 which sets out the ATO’s view on whether a 
company is carrying on a business. The Draft Ruling sets 
out that it is not possible to definitively state whether a 
company is carrying on a business. Whether the activities 
of a company constitutes the carrying on of a business is a 
question of fact, and must be answered based on a wide 
survey and the overall impression of the activities of the 
company and having regard to the indicias of carrying on 
a business as a whole. 

In the example section of the Draft Ruling, the ATO 
concludes the following companies are carrying on a 
business:

• A property investment company that manages a 
commercial property and derives income from rent;

• Share investment company that trades in shares;

• A family company with income consisting only of an 
unpaid present entitlement, which it reinvests. The draft 
ruling sets out that if the company does not reinvest the 
UPE or only gets cash which it retains in a non-interest 
bearing account, it will not be carrying on a business; and 

• A holding company that only has shares in a subsidiary, 
and also manages the subsidiary;

The following companies are not carrying on a business 
based on the example section of the Draft Ruling: 

• Dormant company with retained profits, with small 
amounts of interest; and

• Newly incorporated company which is solely 
investigating whether it would be viable to carry on a 
particular business in the future.

In response to the uncertainty around whether 
a company is carrying on a business for 2017/18, 
the ATO has placed the following statement on its 
website:

“we will not select companies, or their shareholders, for 

audit based on the company’s determination of whether 
they were carrying on a business in the 2016-17 income 
year, unless that decision was plainly not reasonable.”

For 2017-18 and later income years, the legislative 
amendments proposed in Treasury Laws Amendment 
(Enterprise Tax Plan Base Rate Entities) Bill 2017 should 
apply once legislated (this was introduced into Parliament 
on 18 October 2017). 

Under the Bill, a company will only be eligible for the 
lower tax rate where it carries on a business, has an 
aggregate turnover of less than the aggregate turnover 
threshold (ie $25M for FY 2018 and $50M for FY 2019 
and later years), and does not have “base rate entity 
passive income” of 80% or more of its assessable income 
for that year. “Base rate entity passive income” is defined 
as dividends (other than non-portfolio dividends), interest, 
royalties, rent, capital gains, gains on qualifying securities, 
distributions from partnership or trust which are passive 
income. 

Note companies with access to the lower tax rate are also 
required to reduce their franking rate to 27.5% (resulting 
in more top-up tax, depending on the marginal tax rate of 
the entity that receives the dividend). 

Clients affected should contact Hall Chadwick for tax 
planning advice. 
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  SUPERANNUATION 
 
Binding death benefit nomination given to the 
trustee in accordance with trust deed 

In Cantor Management Services P/L & Ors v Booth, a 
superfund’s trust deed required a Binding Death Benefit 
Nomination (BDBN) to be “given” by a member to 
trustee. The member signed the BDBN which was 
left with the accountants at the registered address of 
corporate trustee. This was held to be valid and satisfies 
the requirement in the trust deed to be “given” to the 
trustee. 

The appellant was the corporate trustee of the SMSF, 
and argued that the 2012 BDBN was not effective on the 
grounds that it had not been “given” to the trustee in 
accordance with the trust deed. 

The court noted that while the trust deed requires the 
BDBN to be “given by a member to the trustee”, the deed 
did not prescribe any form of service, so “given” should 
take its ordinary meaning. After the BDBN was signed, it 
was left in the possession, management and control of 
the accountants at their place of business, which was also 
the registered office of the SMSF corporate trustee. This 
was considered to satisfy the requirement of “given”.

SMSFs preparing BDBNs should review their trust deed for 
any additional requirement as to its service to ensure it is 
valid under the trust deed and effective. 
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person procures the services of another person for a client 
of the employment agent.  

The Chief Commissioner argued that the payments to 
subcontractors were liable for payroll tax under the EAC 
provisions.  

The NSW Supreme Court adopted the position in UNSW 
Global Pty Ltd v Chief Commissioner of State Revenue 
[2016] NSWSC 1852 which set out that the EAC 
provisions can only apply if the subcontractor worked in 
the client’s business in the same way, or much the same 
way, as an employee. 

The Court held that because these cleaners were working 
out of hours, they were incidental to the Franklins 
business and the subcontractors were not working in 
Franklin’s business as a supermarket. On this basis the 
EAC provisions did not apply and payment from the 
taxpayer to the subcontractors were not subject to payroll 
tax. 

  STATE TAXES
 
QLD: Payroll tax – AFL player and coach payments 
for image rights are taxable wages 

In Brisbane Bears – Fitzory Football Club Ltd v 
Commissioner of State Revenue, the Queensland Court 
of Appeal has dismissed an appeal by a football club 
and held that the primary judge was correct in finding 
that payments made to employed coaches and players 
in relation to the use of image rights were taxable wages 
and liable to payroll tax. 

Under section 9 of the Payroll Tax Act 1971 (QLD), wages 
are liable to payroll tax in Queensland where “it is paid or 
payable by an employer in relation to services performed 
or rendered by an employee entirely in Queensland”. 

Under the contracts, all players were required to make a 
certain number of appearances for the purpose of “game 
development and promotion”. Each player authorised the 
use of his image by the AFL and the Club, at no cost, for 
certain promotional activities. 

The primary judge sets out that the use of the player’s 
image was for purposes related or connected to the 
player’s actual performance of promotional or marketing 
activities. In fact it was necessarily integral to that 
performance. It was correct for the payments made by the 
club to be characterised as payments made by the club 
directly or via associate entity to the player as an employee 
in consideration of promotional and marketing services 
performed or rendered by that employee. There was no 
warrant for a conclusion that the payments made for the 
use of image rights were made other than in the course of 
the provision of such services, or independently from the 
provision of such services. This was agreed on appeal.  

NSW: Payroll tax – Cleaning service contracts are not 
employment agency contracts

In JP Property Services Pty Limited v Chief Commissioner of 
State Revenue, payments to subcontractors who cleaned 
Franklins outside of business hours was held not to be 
subject to payroll tax as they were not working in the 
business of Franklins. 

In this case, the taxpayer provides cleaning and property 
maintenance services to commercial and industrial 
clients, including Franklins supermarkets. To provide these 
services, the taxpayer either uses its own employees or 
subcontractors. 

Under the employment agency contract (EAC) provisions 
in Part 3 Div 8 of the Payroll Tax Act 2007 (NSW), an 
employment agent under an employment agency contract 
is taken to be an employer (so liable for payroll tax). An 
employment agency contract is a contract under which a 

**** SPECIAL BULLETIN ****

DO YOU HAVE A DISCRETIONARY TRUST THAT 
HOLDS PROPERTY?

You may need to update the Family Trust Deed to 
exclude foreign persons as beneficiaries or face 
additional land tax and stamp duty.
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VICTORIA

Level 14
440 Collins Street Melbourne VIC 3000
Tel: +61 3 9820 6400
hcm@hallchadwickmelb.com.au

WESTERN AUSTRALIA

Level 11
Allendale Square,
77 St Georges Terrace Perth WA 6000
Tel: +61 8 6557 6200
perth@hallchadwick.com.au

NEW SOUTH WALES

Level 40
2 Park Street
Sydney NSW 2000
Tel: +61 2 9263 2600 
sydney@hallchadwick.com.au

QUEENSLAND

Level 19
144 Edward Street
Brisbane QLD 4000
Tel: +61 7 3211 1520 
general@wpca.com.au

NORTHERN TERRITORY

Paspalis Business Centre 
Level 1, 48-50 Smith Street 
Darwin NT 0800
Tel: +61 8 8943 0645 
darwin@hallchadwick.com.au

Find out how we can help, contact your local office 
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